
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

In re: )
) Chapter 13

DONALD J. MRAK and )   
ELAINE A. MRAK, ) Case No. BKY 04-44619

)
  Debtors.      )

OBJECTIONS OF THE UNITED STATES
OF AMERICA TO THE CONFIRMATION OF THE

DEBTORS’ CHAPTER 13 PLAN AND MOTION TO DISMISS

THE UNITED STATES OF AMERICA, Internal Revenue Service

("IRS"), by and through its attorneys, Thomas B. Heffelfinger,

United States Attorney for the District of Minnesota and Roylene A.

Champeaux, Assistant United States Attorney, submits the following

objections to the Confirmation of Chapter 13 Plan proposed by these

debtors and Motion to Dismiss:

1. The confirmation hearing is scheduled for October 21,

2004, at 10:30 a.m. at U.S. Bankruptcy Court, Courtroom 8 West,

U.S. Courthouse, 300 South Fourth Street, Minneapolis, Minnesota

55415.

2. The Court has jurisdiction over these objections and

Motion to Dismiss pursuant to 28 U.S.C. §§ 157 and 1334, Fed. R.

Bankr. P. 5005 and Loc. R. Bankr. P. (D. Minn.) 1070-1.  This is a

core proceeding.  The petition commencing this Chapter 13 case was

filed August 19, 2004.  This case is now pending in this Court.

3. These objections and Motion to Dismiss arise under 11

U.S.C. §§ 1322(a)(2); 1325(a)(3) and (6); and 1307(c) and Fed. R.
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Bankr. P. 3015.  These objections and Motion to Dismiss are filed

under Fed. R. Bankr. P. 9013 and 9014 and Loc. R. Bankr. P. (D.

Minn.) 3015-3, 3020-1 and 3020-3.

4. The United States, IRS, has an unsecured priority claim

of $19,751.05 and an unsecured general claim of $4,049.11 against

these debtors.  The total claim is $23,800.16, as set forth in the

filed Proof of Claim of the IRS, a copy of which is attached hereto

as Exhibit A.

5.  The IRS may have additional priority claims due from these

debtors, but they are undetermined because the debtors have not

filed federal income tax returns for the years 2001, 2002 and 2003

as explained in the Affidavit of Marjorie Swanson, which is

attached as Exhibit B.

6.  This is the debtors’ second Chapter 13 filing since

January 2001.  The debtors filed a Chapter 13 Petition, Bankruptcy

No. 01-80163, on January 31, 2001 that was dismissed on July 14,

2004.  The IRS filed a Proof of Claim in the amount of $9,406.57 in

this earlier bankruptcy.  See Declaration of Roylene A. Champeaux,

attached hereto as Exhibit C.

7. The Plan provides for the full payment of claims entitled

to priority under 11 U.S.C. § 507; however, the Plan fails to

provide for full payment of the IRS priority claim of $19,751.05

(Plan provides $14,000.00).  While the Plan provides that the

trustee will pay the amounts actually owed as priority claims, the
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actual amount of the priority claim of the IRS cannot be determined

until these debtors file their Federal income tax returns for the

years 2001, 2002 and 2003. 

8. Without a determination of the actual amount of the

priority claim of the IRS, the feasibility of the debtors’ Plan

cannot be determined in accordance with 11 U.S.C. § 1325(a)(6).

9. The debtors failed to file and pay federal taxes during

the pendency of their 2001 Chapter 13 case.  The debtors then filed

the instant bankruptcy case without filing three years of missing

federal tax returns.

10. The United States submits that the debtors’ conduct in

filing this second case after failing to file and pay federal taxes

during the entire time they were under the protection of the

Bankruptcy Court in the earlier filing constitutes bad faith such

that this case should be denied confirmation and dismissed.

11. Failure of the debtors’ Plan to provide for full payment

of the allowed priority tax claims of the IRS is grounds for

dismissal of the case pursuant to 11 U.S.C. § 1307(c).
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WHEREFORE, for the foregoing reasons, the United States prays

that the Chapter 13 Plan filed by these debtors be denied

confirmation and that the case be dismissed as having been filed in

bad faith.

Date: September 30, 2004 
THOMAS B. HEFFELFINGER
United States Attorney

/e/ Roylene A. Champeaux
By: ROYLENE A. CHAMPEAUX   
Assistant United States Attorney
Attorney ID Number 154805

 600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5685

Attorneys for the United States
of America, IRS





































UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

In re: )
) Chapter 13

DONALD J. MRAK and )   
ELAINE A. MRAK, ) Case No. BKY 04-44619

)
  Debtors.    )

MEMORANDUM IN SUPPORT OF OBJECTIONS OF THE
UNITED STATES OF AMERICA TO THE CONFIRMATION

OF DEBTORS’ CHAPTER 13 PLAN AND MOTION TO DISMISS

THE UNITED STATES OF AMERICA, Internal Revenue Service

("IRS"), by and through its attorneys, Thomas B. Heffelfinger,

United States Attorney for the District of Minnesota and Roylene A.

Champeaux, Assistant United States Attorney, submits the following

Memorandum in Support of its Objections to Confirmation of Debtors’

Chapter 13 Plan and Motion to Dismiss.

1. The United States, IRS, has an unsecured priority claim

of $19,751.05 and an unsecured general claim of $4,049.11 against

these debtors.  The total claim is $23,800.16, as set forth in the

filed Proof of Claim of the IRS.

2. Since no objections to the tax claims of the IRS have

been filed, the claims are deemed allowed, pursuant to 11 U.S.C.

§ 502(a).

  3.  As the debtors have not filed their Federal income tax

returns for the years 2001, 2002 and 2003, the actual tax

liabilities are unknown.  Any tax liabilities due for years 2001,

2002 and 2003 would be priority taxes, which must be paid in full.

The debtors should be required to file their Federal income tax
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returns so that the tax liabilities can be fully determined and

properly treated by the Plan. 

4.  The debtors’ Plan fails to provide for adequate payments

to fully pay the priority claims of the IRS under 11 U.S.C. § 507

as required under 11 U.S.C. § 1322(a)(2). 

5. These debtors have failed to file and pay federal income

taxes over the course of approximately three years.  After the

debtors obtained confirmation of a Chapter 13 Plan in Bankruptcy

No. 01-80163, the debtors failed to file and pay their post-

petition federal income taxes.   This 2001 Chapter 13 case was

dismissed on July 14, 2004 on the motion of the Chapter 13 Trustee.

One month later the instant case was filed.  At the time the

instant case was filed, the debtors had failed to file their

federal income tax returns for the years 2001, 2002 and 2003.  The

United States submits that the debtors are attempting to manipulate

the Bankruptcy Code in furtherance of a scheme to avoid paying

federal income taxes.   The United States submits that the debtors’

conduct in this regard constitutes bad faith such that the Plan

should be denied confirmation and the case dismissed.

6.  Failure of the debtors Plan to provide for full payment of

the allowed priority tax claim of the IRS is grounds for dismissal

of the case pursuant to 11 U.S.C. § 1307(c).
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WHEREFORE, for the foregoing reasons, the United States prays

that the Chapter 13 Plan filed by these debtors be denied

confirmation and that the case be dismissed pursuant as having been

filed in bad faith.

Date: September 30, 2004 
THOMAS B. HEFFELFINGER
United States Attorney

/e/ Roylene A. Champeaux
By: ROYLENE A. CHAMPEAUX   
Assistant United States Attorney
Attorney ID Number 154805

 600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5685

Attorneys for the United States
of America, IRS



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:
Chapter 13

DONALD J. MRAK and
ELAINE A. MRAK, Case Number: 04-44619

Debtors.
UNSWORN DECLARATION

FOR PROOF OF SERVICE

I, Carla R. Kohl, employed by the Office of the United States
Attorney, with office address 600 U.S. Courthouse, 300 South Fourth
Street, Minneapolis, Minnesota 55415, declares that on
September 30, 2004, I served the Objections of the United States of
America to Confirmation of Debtors' Chapter 13 Plan and Motion To
Dismiss, Memorandum in Support of Objections and Motion to Dismiss
and proposed Order on the entities named below by mailing to each
of them a copy thereof by enclosing same in an envelope with first
class mail postage and depositing same in the post office at
Minneapolis, Minnesota, addressed to each of them as follows:
-----------------------------------------------------------------

Gregory J. Wald, Esq.
3601 Minnesota Dr., Ste. 800
Edina, MN 55435

Jasmine Z. Keller, Esq.
Chapter 13 Trustee
12 S. 6th St., Ste. 310
Minneapolis, MN 55402

Office of the U. S. Trustee
1015 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

Donald J. Mrak
Elaine A. Mrak
2525 Rosewood Lane N.
Plymouth, MN 55441

Arcadia Financial Ltd
P.O. Box 1472
Minneapolis, MN 55440

Providian
P.O. Box 9539
Manchester, NH 03108

Minnesota Department of Revenue
Collection Enforcement Unit
551 Bankruptcy Section
P.O. Box 64447
St. Paul, MN 55164

Craig Anderson
Assistant Attorney General
Office of MN Attorney General
Tax Litigation Division
1100 NCL Tower
445 Minnesota Street
St. Paul, MN 55101-2128

-----------------------------------------------------------------
And I declare, under penalty of perjury, that the foregoing is

true and correct.

Executed: September 30, 2004 Signed: /e/ Carla R. Kohl
                     CARLA R. KOHL



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

In re: )
) Chapter 13

DONALD J. MRAK and )
ELAINE A. MRAK, )

 ) Case No. BKY 04-44619
   Debtors.    )

 ORDER 

At Minneapolis, Minnesota, this         day of _____________,

2004.

This matter came before the Court for hearing on Confirmation

of the debtors' Plan.  The United States of America, on behalf of

the Internal Revenue Service, filed objections to confirmation and

requested an Order denying confirmation and for an Order dismissing

this case.  Roylene A. Champeaux, Assistant United States Attorney,

appeared on behalf of the United States.  Other appearances were

noted on the record.

It appears to the satisfaction of the Court that the debtors'

Plan is not confirmable.

IT IS THEREFORE ORDERED:

1. Confirmation is denied.

2. The case is dismissed as having been filed in bad faith.

                             
ROBERT J. KRESSEL
United States Bankruptcy Judge


